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Why Do Good Law School Students 


Fail the Bar Examination? 


WALTER M. Bastt1an, Goscor O. Fartey, H. P. Ossorne, PAuL BROSMAN 


CHAIRMAN OsBoRNE: We are most fortunate in having as Modera- 
tor for this panel Dean Paul Brosman of the Tulane University College 
of Law. I know that you are all well acquainted with the Dean, Paul 
Brosman. 

Pau. Brosman: Our subject this morning, as Mr. Osborne has 
told you, is “Why do applicants with good law school records fail the 
bar examination?” The question assumes that on occasion candidates 
regarded as superior by law school people are not so regarded by bar 
examiners—and I suspect that this does happen at least once in a while. 
I would suppose that most of those present this morning are either 
law teachers or bar examiners, and I am certain that all of you will 
agree with me in saying that when this sort of thing does happen— 
that is, when men with good law school records do fail bar examina- 
tions, it is a source of some embarrassment both to the law school 
people and to the examiners, and the occasion for a reasonable amount 
of soul-searching on the part of both groups. 

I suppose you will also agree that, in addition, it is a rather tough 
break for the applicant who has been given to believe by his teachers 
that he is pretty good. Let us see what our discussion leaders this 
morning will have to say about the matter. The first of these comes 
from the West Coast. I am sure that most of you know him. I am 
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equally certain that those of you who do not are familiar with his fine 
work as Secretary of the California Committee of Bar Examiners. It 
is now my pleasure to introduce to you as the first speaker on this 
panel, Mr. Goscoe O. Farley of California. 


Remarks of Goscoe O. Farley 


Before starting with the main theme of our panel, I thought it 
would be of interest to find out how many good students do fail our 
bar examination. For this purpose I divided students according to 
their law school record into three groups: 

(1) Those graduating in the top third of their class; 

(2) those in the middle third; and 

(3) those in the bottom third. 

We have checked the records of some nine law schools furnishing 
the larger number of applicants for our examination. The results of 
this study show that very few students with excellent law school rec- 
ords do fail to pass the examination on their first attempt. Since the 
end of the war there have been no students in the top third failing the 
bar examination from Harvard, or Yale, or the University of Cali- 
fornia, or Loyola University at Los Angeles, or Stanford. There 
has been only one such student during this time failing the bar 
examination from Hastings College of the Law, and only one from 
the University of Southern California. There have been only two 
from the University of Michigan and only three from the University 
of San Francisco. Since the end of the war these nine law schools 
have had nearly 1200 graduates take our bar examination, of which 
only these seven in the top third failed to pass. In the middle third 
there were 67 students from these nine schools who did not pass, and 
there were 119 in the bottom third who were not successful. In other 
words, 98.2 per cent of those in the top third were successful in their 
first attempt to pass the bar examination; 83.0 per cent of those in 
the middle third were successful; while in the bottom third only 69.7 
per cent passed. 

Now let us see, if we can, why these seven students in the top third 
failed to pass. Two of the seven were seriously ill at the time of the 
examination and one of those two has subsequently died from his ill- 
ness. The third one was a young lady who was overwrought and be- 
came panic stricken. The fourth and fifth students in this group of 
seven did not make sufficient preparation, I believe, for the examina- 
tion. One of them graduated from law school only three weeks prior 
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to the examination and obviously did not have sufficient time to re- 
view. The fifth student in this group graduated from law school about 
three months prior to the examination but had accepted a position 
drafting and revising bills for the State Legislature, which was in ses- 
sion, and this position demanded so much of his time and energy that 
he could not make a sufficient review of his law school work. The 
sixth student admitted rather shamefully afterwards that he had been 
out on a wild party the night before the examination and had not gotten 
home until two or three o’clock in the morning. In addition, to im- 
press his classmates and to show them that he was a very capable fel- 
low, he left the examination at least an hour early at each session, so 
instead of using the twenty-one hours allowed in the three days, he 
used only about fifteen hours. The seventh student in this group did 
not set out in his answers enough reasoning to support his solutions. In 
other words, his answers were of the conclusion type. I will refer 
to this shortcoming more fully later on. 


It is of interest that all but one of these seven students in the top 
third came rather close to passing the examination on their first at- 
tempt. The only exception was a boy who was ill. It is also of in- 
terest to know that the six who have taken a second examination all 
passed with flying colors. 

Let us consider now some of the causes of failure among the sixty- 
seven students from these law schools graduating in the middle third. 
Of course there were a few who had the misfortune to be ill during 
the examination, and there were some who were too emotional and too 
nervous, and whose minds became paralyzed the moment the examina- 
tion commenced. It appears that students suffering from nervous ten- 
sion are able sometimes to become accustomed to the law school exami- 
nations and to graduate with fairly high marks, but when it comes to 
the bar examination, with so much depending upon the outcome, they 
become panicky and cannot do their best work. It occasionally happens 
that an applicant is emotionally upset at the time of the examination 
because of serious illness or death in his family, or because of domestic 
trouble. Several of the boys in the group of sixty-seven in the middle 
third were being sued for divorce just prior to the bar examination. 
This probably did not help their state of mind. Two of the young 
ladies in this group had just gotten married shortly before the bar 
examination and perhaps this contributed towards their failure. 

Another cause of lack of success among this group in the middle 
third is the result of an interruption in their law school education. A 
good many of these applicants took one or two years of law school 


217 











work prior to the war and thereafter served three or four or five years 
in military service. They then completed their law school work upon 
returning home, but probably because of the lapse of six or eight 
years since taking their first-year subjects, they were not successful 
in the examination. . 

Another cause of failure is that a few students had not taken a 
sufficient number of the subjects given in our bar examination. For 
example, I have talked with a half dozen failures in the middle third 
who had not taken such fundamental subjects as Equity, Trusts or 
Evidence. Several of them had taken only one semester of Contracts. 
I recall talking with one young man in this group who had not taken 
the subjects of eight of the twenty-four questions he attempted to 
answer in the examination. He had taken such courses as War Law 
and Corporate Reorganization, but not Evidence and Equity. If the 
applicant is not acquainted with some of the subjects he will have to 
face in the examination, he should allow ample time to work up such 
courses before taking it. 

There are other students in this middle third who do not seem to 
know what is required in answering bar examination questions. Some 
of these students, I am sure, are misled by the wrong advice of friends 
or the wrong instructions given in some cram courses. 

Here is an illustration of one common type of wrong method of 
writing an answer. The question, let us suppose, starts out with the 
statement, “A and B entered into a written contract whereby A agreed 
to sell and B to buy Blackacre.” And then the question goes on to 
present some problem in specific performance of contracts. In each 
examination there will be an appreciable number of otherwise good 
students who will waste time defining what is a contract, what are com- 
petent parties, what might happen if A and B are under the age of 
twenty-one years, the necessity for consideration in the formation of 
contracts, and the statute of frauds. Such applicants do not have suffi- 
cient time to discuss adequately the real problem in the question. In ad- 
dition the examiner might get the idea that they do not recognize what 
are the real problems. 


Another occasional cause for failure, I believe, among students in 
the middle third is the lack of a really serious effort to pass the exami- 
nation. Some of these students will spend more time trying to write a 
funny answer than writing a good answer. What would appear to the 
applicant writing the examination to be a very witty remark usually 
falls very flat when read by the examiner along about two o’clock in 
the morning. Here is what was written by a graduate of a very good 
law school in a recent examination. 
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A question in Agency started out with the statement that a man 
named Allen was a commission merchant, dealing in furs, and went on 
to present a problem involving an undisclosed principal. The answer 
commenced: 


“Anybody can be an agent. Even a dog can be an agent. If Fido’s 
master sends him down to the butcher shop to get a bone, and Fido 
goes to the shop, sits up and barks for a bone, Fido is an agent, and 
if the butcher gives him a bone, Fido’s master is liable for its value. 
Ergo, the man Allen is an agent. The fact he belongs to the homo 
sapiens rather than to the canine family is immaterial. Neither is it 
material that Allen is a dealer in furs instead of a purchaser of bones.” 


There are not many students witty enough to soften the heart of 
a bar examiner after he has read six or eight hundred answers. These 
few students who are capable of it probably will be wasting their 
talents in a law office if they should happen to pass the examination. 
They should become Hollywood script writers, not lawyers! 


Age is another factor that has some bearing upon one’s success. 
The reasons perhaps, are varied but the fact is that older students do 
not do as well as those in their twenties. Over the past fifteen years 
our records show that those who took their bar examination at the age 
of twenty-five were about 85 per cent successful. Those who took 
it at fifty were only about 27 per cent successful. 


The conclusions to be drawn from these remarks seem to be that 
if you want to be certain of passing the bar examination you should 
contrive to be in the upper third of your class, you shouldn’t permit 
yourself to grow too old, and you should keep in good health, not be 
‘nervous, not get married and not get divorced! 


Moperator BrosMAN: Thank you very much, Mr. Farley. Ap- 
parently, you feel that actually not too many good law students in fact 
fail bar examinations. 


Mr. Fartey: Very few good students do fail. 


Moperator BrosMan: Particularly distinctly top-flight people, 
I gather. Our second speaker this morning comes from the opposite 
side of the continent. I am sure that Mr. Walter M. Bastian, of the 
District of Columbia, needs no introduction to any Section, or Com- 
mittee, or any other agency of the American Bar Association. How- 
ever, I am privileged to present him to you as the second and final 
speaker on this panel. Mr. Walter M. Bastian, of the Committee on 
Admissions of the District of Columbia. 
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Remarks of Walter M. Bastian 


At the outset, may I say that I do not take it that law students with 
good records quite generally fail the bar examinations. I assume 
further that we refer to those cases—which are the exception to the 
rule—where failure does result. 


There are, of course, some personal emotional reasons which 
might account for a failure in the bar examination which I shall briefly 
mention. 

The very conscientious law student who made good grades in 
school may “lose his head” on the first day of the examination because 
of fear of failure. A factor in some cases may be over-confidence—a 
cocksure attitude leading to failure. In a few cases, ill health or family 
problems contribute to defeat the candidate. I want you to know that 
Mr. Farley and I did reach some of the same conclusions. 


Also, there may be a lack of understanding of the type of question 
asked. Thus, the examinee is looking for something in the question 
which is not there, and then goes off on a tangent. 


I am told the following story by a law review man who took the 
bar examination at the same time two of his law review friends took 
it. A did not take the course in Bankruptcy, while B and C took a 
course in Creditors’ Rights in a leading law school, under an authority 
in the field. The examiner was primarily interested in determining 
if the examinees knew the acts of bankruptcy, but he asked the ques- 
tion in this form: “How would you distribute the assets?” A, who 
had not taken any formal course in bankruptcy but had heard a one 
hour lecture by one of the school’s professors on the highlights of the 
material to watch for on the bar examination, looked for the act of 
bankruptcy but could not find it. He analyzed the question from this 
angle and concluded that no distribution was in the picture as no act 
of bankruptcy had been committed. B and C wrote wasted learned 
distribution dissertations. 


Possibly the law student with the good law school grades does not 
see the trees for the forest in a bar examination. 


This I raise in the form of a question: 


Do we know whether the so-called “better student” who comes 
from a university in Massachusetts or the one from a university in 
Michigan tends to fail the bar in another jurisdiction? In other words, 
do these better law students fail in the bar examinations in jurisdictions 
other than the place where the school is located? We are interested af- 
ter our bar examinations are over to determine how students from 
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schools in our jurisdiction compare with those from the so-called better 
law schools in other parts of the country. 

Although we reiterate time and time again that law schools are 
not supposed to aim their students toward the bar examination, it may 
be that some professors are more conscious of the rule of law in their 
own jurisdiction than in others. 

This brings us head on to a question that is being discussed rather 
widely and will continue to be discussed: 

What is the role of the law school in preparing lawyers? 

There are several schools of thought on the matter. One group 
is convinced that the law school should drill the students in disciplined 
thinking, analytical reasoning, development of logical presentation of 
the arguments, and in the service which the lawyer can render society. 
This group would also prepare the students in fields such as economics 
and related fields of the social sciences by integrating such work into 
the law school curriculum. Another group would aim toward teaching 
the law student the principles of law, the reasons for the rules, and 
preparing him to go out and meet clients as soon as the bar is passed. 
Another group would compromise the approaches of the other two 
groups. 

So, if a law student is in a class of Criminal Law, and his profes- 
sor has some ideas on crime deterrents and is developing his notions 
on the treatment of those accused of crime, the law student will suffer 
because there will be glossed over some of the subtleties of the criminal 
law course as most of us learned it and as the bar examiners test for it. 

Such a law student probably will not know the difference between 
burglary at common law and statutory burglary of some jurisdictions. 
‘The bar examiner may just be testing for this practical aspect but the 
memory of the law student will not be able to furnish the answer. 

The difficulty with the student who may be exposed to a member 
of the second school of thought is that he has a jumble of principles in 
mind but may be lacking in the broad view of the law which is often 
necessary in some bar examinations, because one question may involve 
torts, municipal corporations, and legal ethics. 

_ I have in mind a question of a fire engine racing to a fire with a 
drunken driver at the wheel, a collision with a car parked just a bit 
more than the ordinance limitation from the curb, a pedestrian injured 
when the second car is hurled against him, and testimony by the doc- 
tor who cared for the pedestrian on a contingent basis of the sum to be 
recovered without disclosing the interest in the law suit. A logical- 
thinking law student will see the various issues raised in the question 
by the bar examination question, which has covered various fields. 
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This is not a problem in the jurisdictions where the examiner is limited 
to a certain field of the law and stays within it. 


Then, there are law professors who spend too much of the class 
room time analyzing and discussing a few of their pet cases; and, lo 
and behold, before one knows it, the semester or the year is gone and 
the course has not really been covered. The law professor, abashed 
a bit, gives the class in the last week or two a thumbnail sketch of the 
rest of the course. The student who hits this man’s examination for a 
good grade cannot be considered prepared for the bar examination. 


Now let us examine the role of the bar examiner. 


Is he supposed to keep out of the ranks of the profession a certain 
percentage of the applicants, so that there can be a regulated number 
of new members in the profession? I doubt it. 


Is he supposed to grade each paper only with the view of deter- 
mining if the public will be served properly by this examinee if a client 
engages him? 

Is he supposed to determine if the applicant learned his lessons well 
in school on an over-all comprehensive basis, so that he may be 
promoted to the higher grade? 


On this subject there are various thoughts. I belong to the school 
of thought which grades the applicant’s paper on the basis of deter- 
mining if he learned his over-all lessons well, and, if the applicant has 
shown ability to think and reason logically, with correct legal principles, 
he should pass. 

It is also possible that the practical bar examiner tends toward the 
answer which is closer to the law of the jurisdiction than to the presen- 
tation of the legal principles in general. Further, he does not care for 
long drawn out answers, which some law students with good grades 
may be tempted to make and thus take themselves into fields strange 
to the particular question. 

We must have a better liaison between the law schools and the 
bar examiners, if in fact the students with the better law school grades 
do tend to fail the bar examinations. 

MoperatTor BrosMAN: Thank you very much, Mr. Bastian. Ap- 
parently, both of our speakers are in agreement on one thing: that 
not very many exceptionally good law students do experience diffi- 
culty on the bar examination. I suspect that while this is generally 
true, frequently—and in some jurisdictions more than others—the 
reverse of the situation does happen. 

Of course, accidental factors sometimes produce the bar examina- 
tion failure—emotional disturbances, family or personal illness, domes- 
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tic difficulties and the like. Failure to review adequately also at times 
is likely to bring about this result. These situations can always be 
counted on to exist, I think. They will always be with us. I do not 
think they need detain us long in our thinking—save to cause us to 
inquire whether they account for all the cases. What we should really 
be interested in, I suspect, concerns the question, “Does serious dis- 
location exist between what the law schools are giving the law students 
and what the examiners are demanding from them on the examina- 
tions?”. This, I think, is an extremely important phase of the subject 
—and I am not at all sure that substantial problems do not exist in this 
area in at least some states. Indeed, I wish we had time to rattle this 
skeleton a bit. 


It would also be interesting to consider the matter raised by Mr. 
Bastian a moment ago. That is, whether the student who studied law 
in a law school located in another jurisdiction does less well in the 
jurisdiction of the examiner. This inquiry, of course, raises a question 
concerning the propriety of accent on local law, both on the side of the 
examiner and that of the law teacher. 


Unfortunately, we cannot go into either of these questions. As 
you know, we are being held to a very strict schedule this morning, and 
of the limited time assigned to this panel, none remains for discussion 
purposes. Reluctantly, therefore, I shall return the meeting to Chair- 
man Osborne. 


What Subjects Should Be Included 


in Bar Examinations? 


Moperator McCuain: The subject is one on which there is a 
considerable difference of opinion,—‘‘What subjects should be included 
in bar examinations?” I think you will find that they range in the 
states all the way from thirty-three subjects at the height to perhaps 
as few as eight at the low. I believe my native state, Georgia, states 
only that the examination will be given in equity, the common law and 
extraordinary remedies, as I recall it. 


Under the terms of this particular bout each person is to have eight 
minutes. The first speaker is Mr. Philip Neville, Secretary of the 
State Board of Law Examiners of Minnesota. Mr. Neville. 
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Remarks of Philip Neville 


It is my belief that the bar examination should include thirty to 
thirty-five subjects. Of these, twelve to fifteen should be “required” 
subjects, and every applicant should be compelled to write thereon. 
The remaining subjects should be “electives” with the applicant re- 
quired to select any four to six subjects on which he wishes to write. 


You will pardon my reference to the bar examination procedure 
in Minnesota. I suppose no one gives a paper or makes a talk without 
drawing on his own experience or embodying in it to some extent his 
own prejudices and personal feelings. Nevertheless, I am going to take 
this opportunity to present an argument, if you will so permit me, 
in support of the system with which I am familiar in the hope that 
such will at least stimulate thought and engender discussion. I do not 
mean to say that I am unable to understand any other view, nor do I 
believe that the system with which I am familiar is the only one with 
merit. I have, however, been much impressed with reading the recent 
very thorough and excellently prepared “Survey of the Legal Pro- 
fession, Part II, Subject and Content of Bar Examinations.” I quote 
therefrom: 

“Several states have been using an examination part of which con- 
tains questions which all applicants must answer and part of which 
contains questions from which the applicant may select and answer 
a given number less than all. The possibilities of this procedure as 
a device for wider bar examination coverage without unduly re- 
stricting the applicant’s law school elective program should be care- 
fully explored by those responsible for selecting bar examination 
subjects.” 
According to the Survey three states employ this system, Minnesota, 
North Carolina and West Virginia. Since those who prepared the 
survey have come to this considered conclusion, perhaps it would not 
be amiss to examine its merits and advantages in a little more detail 
with a view to ascertaining just what subjects should be given in the 
bar examination. 

To me, the bar examination should be a comprehensive exami- 
nation of all, or substantially all, work studied in law school. It should 
cover the work had in the first as well as the third (or fourth) year 
of law study. It should test the examinee’s ability to marshall his 
general knowledge and have it available (though not, of course, in 
the minutest detail) on all subjects at one time. It should, to be sure, 
test his ability to see issues and to reason as well as his actual memo- 
rized knowledge of rules of law. This, however, is a question rather 
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of content and type of question than of subjects to be included in the 
examination and is beyond the purview of these remarks. The exami- 
nation should be fair and not cover subjects not included in the stand- 
ard law school curriculum. Further, it is a mistake, in my opinion, to in- 
clude in the bar examination every possible subject, following the 
tenuous theory that there are bound to be some subjects which each 
student has not studied and so every one will miss a few and the 
situation will pretty well even itself off. This approach rather assumes 
the use of a norm or curve for grading purposes. It breeds criticism 
on the applicants’ part and in my opinion is unfair. 


Every recognized, approved law school has a brace of at least 
twelve to fifteen subjects which every student successfully must com- 
plete before he receives a degree, i.e. Contracts, Property, Torts, 
Agency, Corporation, Evidence, etc. Most such law schools, in addi- 
tion, offer students, particularly upper classmen, optional or elective 
courses. These vary from school to school but in general include such 
subjects as Partnership, Domestic Relations, Municipal Corporations, 
Labor Law, Landlord and Tenant, etc. The examination should, there- 
fore, be broad enough to give every student a fair chance, irrespective 
of the particular elective courses which appealed to him and which 
he pursued in law school, and yet should not ignore the fact that 
certain courses are basic and should have been learned by anyone 
who hopes to be a lawyer, regardless of the law school which he at- 
tended or the training he has had. The average student in an approved 
law school studies twenty to twenty-four subjects at the most. The 
Survey shows that many states examine on twenty-five or more sub- 
jects. Two criticisms are leveled at these states: 

(1) The average law student, no matter how diligent, cannot 
study this number of subjects and so must of necessity write in some 
subjects on which he is ill-prepared and poorly foundationed. 

(2) The requirements of having to write on this number of sub- 
jects hinders the law student in his law course. He tends to study 
certain subjects, which might otherwise not interest him, and he fore- 
goes certain subjects which might particularly appeal to him, because 
they are not included in the examination and his principal and obvious 
_ immediate concern is to pass the bar examination. Perhaps for the 
same reason the law school curriculum does not include some desirable 
subjects. 

The “Minnesota, North Carolina, West Virginia” system meets 
both of these objections. It does not limit law school curricula nor does 
it dissuade the inquiring or diligent student from pursuing such 
courses as he desires. If the examination includes among its “electives” 
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fifteen to twenty optional subjects, these restraints are gone. The 
student, no matter what courses he takes in law school, will find the 
same on the examination and he will be able to write in those sub- 
jects. Further the law school will not fear the addition of other subjects 
to its curriculum if the same are, or can be, among the “electives” 
on the bar examination. 

Some states apparently examine in as few as nine or ten subjects 
and many states in less than twenty subjects. Presumably this number 
is designed to cover only the so-called “fundamental” subjects and 
these states hesitate to increase the number for fear of being unfair 
and examining in some subjects which a student may not have studied 
in law school. This group, it seems to me, fails to give a true compre- 
hensive examination of work had in law school but satisfies itself that 
if a student can successfully pass an examination in the so-called funda- 
mental subjects, perhaps sixty to seventy percent of the law school 
course, then he probably knows the other forty or thirty percent and 
examination thereon is useless or immaterial. Such is not a true com- 
prehensive examination and tends to lower standards and make for 
ill preparation on the student’s part in those subjects in which he 
knows no examination will be given. Reductio ad absurdum—suppose 
the examination covered only two subjects, Contracts and Torts. Again, 
the “Minnesota, North Carolina, West Virginia” system meets this ob- 
jection by its twelve to fifteen “required” subjects in which every 
student should be prepared, and its brace of “elective” subjects. 

The required subjects nearly everyone will agree, and apparently 
more than eighty percent of the states so do, should include Contracts, 
Criminal Law, Real Property, Evidence, Pleading and Practice, Torts, 
Negotiable Instruments, Constitutional Law, Corporation, Equity, 
Agency, Personal Property, Wills and perhaps one or two more, i.e. 
Legal Ethics, or Taxation. The electives should then include every, or 
nearly every, standard subject taught in recognized law schools (elim- 
inating probably such subjects as Legal Bibliography, History of Law, 
etc.). This will embrace fifteen to twenty subjects at least, including 
new subjects such as Labor Law, Administrative Law, etc. When any 
new subject becomes so important as to be deemed fundamental 
(Taxation, perhaps), it can be moved from the “elective” to the 
“required” list. 

To me, the “Minnesota, North Carolina, West Virginia” system 
seems to meet every objection. It complies with the requirement of 
a truly comprehensive examination of all law school work (not sixty 
or seventy percent thereof) and yet with its number of “electives,” 
gives every student from a recognized and approved law school, a fair 
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chance irrespective of the particular curricular specialization which he 
followed or the particular law courses which he pursued. It is sub- 
mitted that this method merits study and consideration. 

Moperator McCuarn: Thank you, Mr. Neville. We have geo- 
graphic representation and now go from Minnesota to Massachusetts. 
The next speaker is Mr. Horace E. Allen of the Massachusetts State 
Board of Bar Examiners. Mr. Allen. 


Remarks of Horace E. Allen 


Soon after being invited to contribute my bit today I put together 
my own ideas on the subject of Subjects and set them on paper. 
Later I read what some others had had to say, including the preliminary 
drafts of other members of this panel. It gave me satisfaction to find 
that my ideas appeared to include a few heresies, for people who get 
up a program of this sort are all for heresies and it is pleasant to please 
them. 

In some respects the problem of the subjects to be included in bar 
examinations raises issues similar to those in the college entrance re- 
quirements controversy. Law schools feels obliged to offer the required 
subjects, and students to take the subjects required. If the require- 
ments are too extensive, students are prevented from study in fields 
in which they would like to take courses. 

A minimum of restriction of school electives consistent with the 
selection of those candidates who are likely to make the ablest lawyers, 
should be our aim. 

In our search for potentially able lawyers, we are concerned only 
with their knowledge of law and ability to think through legal 
problems, not with such elements of a lawyer’s success as his sales- 
manship or his forensic powers. Character investigation does not come 
within the scope of this panel. Our question here is, how best can we 
determine the law student’s grasp of the science of legal thinking. 
Since legal problem thinking requires a knowledge of the rules, we 
must incidentally look into his knowledge of the legal rules according 
to which the problems must be solved. In practice he can find the 
rules in books if he does not know them. If, however, his thinking 
apparatus does not function properly, he should not be permitted to 
hold himself out as a lawyer. A man who possesses the ability to sell 
himself to clients but lacks the ability to serve them well is the man, 
who of all others, the bar examination should bar from the bar. 

To get at the candidate’s power of legal thought, an examination 
in a limited number of subjects should do as well as one of more 
extensive coverage. 
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An argument for covering a large number of subjects may be 
based on the fact that our new lawyer may run into almost any sort of 
a question at the start and that he should be required to be ready for 
anything. Obviously that is too large an order. But should the bar 
examination force him to be ready in a maximum number of subjects? 

I would take the negative side of the argument. Our requirements 
as to his successful completion of a law course of a minimum of hours 
and years holds him to as extensive a preparation as can reasonably 
be included in three years of full-time study and leaves him and the 
school free to map his course as the school rules and his outlook on 
life determine. 

Limited subjects then, and what should they be? First, certainly 
the old basic ones of Torts, Contracts, and Property. Then Evidence, 
Negotiable Instruments, Wills and Estates, Corporations, Trusts and 
Equity. All applicants may reasonably be required to be prepared in 
these. 

Now for the heresies! 

Two subjects generally included may well be left out. Criminal 
law is required preparation in every state. Yet it is a subject apart, 
which has very little relation to other subjects. It is necessary only to 
district attorneys and comparatively few others. Taxation and labor 
law probably figure largely in the practice of many more lawyers than 
criminal law. Most of the criminal practice in a general office depends 
on statutes with very little reference to the common law of crimes. 

The other subject, which for a different reason might well follow 
the Greek of college entrance requirements into limbo, is Constitutional 
Law. The different reason is well publicized. If the Supreme Court 
cannot agree from day to day what the basic interpretations are, why 
should bar examiners be required to ask applicants for admission for 
their opinions? 

Should we then ask questions on no more than the nine subjects 
of Torts, Contracts, Property, Evidence, Negotiable Instruments, Wills 
and Estates, Corporations, Trusts and Equity? Those it would seem are 
enough to test the workings of the legal mind. 


There is, however, another inquiry which may be legitimate. 
It may be that the examiners should stir the candidate to bestir him- 
self to know something of the peculiarities of his own state’s law on 
other subjects. Such a subject as Domestic Relations, mostly statutory, 
may well be added, (you may gather that Massachusetts is not a code 
state) also Pleading and Practice rudiments perhaps, though learn- 
ing them in advance of practice is much like learning from a book 
how to ride a horse. 
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To put such subjects on a bar examination should not crowd the 
law schools, for they can be sufficiently mastered in the bar review 
cram course which is, I believe, almost universal and which I for one 
thoroughly approve. 

There is a way to include the newer subjects if it seems desirable 
and to do it without restricting the student’s electives, that is, of course, 
by alternative questions on subjects of especial importance in the 
particular jurisdiction and other specialist subjects: Labor Law, Ad- 
miralty, Taxation, Insurance, Mining Law, Patent Law, Conflicts, 
Administrative Law, Carriers, to mention a few. 

The use of optional subjects involves labeling of the optional ques- 
tions. We of Massachusetts do not favor labeling but would no doubt 
approve such a limited practice of it, to save the examinee’s time and 
to prevent him from solving according to administrative law principles 
a Conflicts question which he did not recognize as such, never having 
studied Conflicts. 

There are two subjects with which bar examiners are supposed 
to deal and which often give them a bad time,—Ethics and Legal His- 
tory. Nice thinkey problems in Ethics can be put but they help not a 
whit to disclose the ethical characteristics of the candidate. It may 
be well, however, to hold him to a knowledge of the canons. The 
trouble with history is that the field is so extensive and the knowledge 
of law students so scattering in the bits of it taken in, that it is very 
difficult to select questions which are fair. 

A great light has been shed on all bar admission problems by the 
Survey of the Legal Profession. How helpful it would be I did not 
realize until I began to study the preliminary reports. On the subject 
- under discussion, the material gathered into his analysis by Professor 
George N. Stevens should be of decidedly practical benefit to exam- 
iners. It should lead to a choice of subjects fairer to the candidates, 
better for the schools and productive of better lawyers to serve the 
public. 

Moperator McCuiain: Thank you, Mr. Allen. We now go from 
the east coast to the west coast and hear from Mr. Robert W. Gilley 
of the Oregon Board of Bar Examiners. Mr. Gilley. 


Remarks of Robert W. Gilley 


I can lay no claim to being an expert, and I assume that my 
inclusion on this panel is designed, at least in part, to indicate to the 
law schools, if they don’t already know it, what they are up against 
in a state having a completely amateur, short-term, rotating, unpaid 
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Board of Bar Examiners which, while not completely unenlightened, 
in that we do in the main follow the practices recommended by the 
Conference, still are probably not familiar with all of the aggregate 
wisdom which has flowed from previous sessions of this sort. 


Perhaps I am the devil’s advocate, I do not know. My own views 
happen to coincide pretty much with those of our Board and those 
of our Court, as set forth in the rules, and what I have to say, with 
some exceptions, is a delineation of the thinking and practices of at 
least one jurisdiction, call it reaction, heresy, or good sense. 


There appear to be three problems involved in the subject. First, 
should questions involving local law and procedure be included in the 
examination? Second, should questions on the “new” or “specialized” 
subjects, so-called, be asked, or should the examination be limited 
to the standard, basic subjects? Third, what are the basic subjects? 

We believe that an applicant should not be examined as to local 
law and procedure except possibly in jurisdictions such as Louisiana 
and perhaps Texas, where fundamental differences from the law of 
most jurisdictions are encountered. A law student must, of course, 
learn a great deal after he starts to practice and certainly procedural 
matters and local departures from the general rules are things he 
can and will necessarily learn as he goes along. 


We reject the suspicion that Boards stressing local law desire to 
give the home town boys a break, as much as to improve the standards 
of the bar, but some critics are less charitable. We in Oregon believe 
that the one-third of our applicants who come from out-of-state schools 
are just as likely to become good lawyers as the graduates of the local 
schools, and we try to frame our examinations so as not to discriminate 
against them. 

I, personally, am equally convinced, and this may be heresy or 
reaction, that the specialized or elective subjects such as labor law, 
public utilities, administrative law, taxation, corporate finance, and 
others, should have no place in the bar examination. No one can 
object, of course, to a law school offering these courses and permit- 
ting students to take them, provided the more fundamental subjects 
are required, but certainly a lack of training in any or all of these 
elective subjects should not disqualify an applicant for admission to 
the practice of general law. And if this is true, the only reason to in- 
clude these subjects is to favor an applicant who has sacrificed a basic 
subject for an elective. The printed form of application for Oregon 
calls for a statement of law school courses the applicant has had. Each 
year we are shocked to see how many students have never been ex- 
posed to such subjects as sales, bills and notes, domestic relations, 
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wills, constitutional law, even pleading, which in our perhaps benighted 
view are essential parts of a general practitioner’s stock in trade. We 
feel that any student who sacrifices them is not entitled to any com- 
pensating advantage because of his proficiency as a public utilities 
lawyer, because we feel that a neophyte should qualify as a general 
practitioner before aspiring to anything more. 

I am bold to suggest for consideration that the law schools en- 
courage graduate work rather than undergraduate work in these fields, 
and I know of at least one school, which has been called a national 
law school, that is doing exactly this. I submit that the law schools’ 
primary obligation is to provide a firm groundwork in the funda- 
mentals and to teach legal thinking, and that is a very large order for 
three years. 

If anyone is in agreement with me up to this point, we stand in the 
position that a bar examination should cover only the standard, basic, 
fundamental, classic subjects, which is of course exactly what a 
standard, or national, bar examination would cover. Whether the 
selection of subjects is made by rigid court rule, the annual whim of 
a board of bar examiners, or a committee on standard bar examina- 
tions, there is still the question of what are the really basic subjects, 
or, as it might be put negatively and crudely, “What should every 
young lawyer not try to practice without?” 

I had not thought there would be any dispute about the basic 
character of ten or. twelve rock-ribbed Class A subjects: Conflicts, 
constitutional law, contracts, corporations, criminal law, equity, evi- 
dence, pleading, property, torts and wills. The difference seems to lie 
in about ten additional subjects which we might call, I suppose, Class 
B: Agency, creditors’ rights, domestic relations, landlord and tenant, 
mortgages, bills and notes, partnership, sales, and trusts. I do not say 
that some of the latter should not be Class A, merely that they seem 
not to be. However, all of them are common to all jurisdictions, and 
all of them are inevitably going to be encountered in general practice. 
Unlike matters of procedure and local law, these subjects can be taught 
in a national law school. We may be wrong, but it is the view and 
practice of our Court and Board to reject the argument that these 
subjects can be learned outside of law schools, partly because the same 
thing can be said of any subject, partly because we are convinced that 
a law school should do more than teach a student how to learn the 
law, which I think is the basis of some of the presentations we have 
heard here today, and partly because we are convinced that the clients 
of anyone whom we as a Board certify as qualified to practice are 
entitled to take for granted a minimum familiarity with the law in 
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most of these fields. We believe that we, in turn, are entitled and 
obliged to examine in these fields. 


I thoroughly agree that the number of subjects covered in any 
one examination should be kept to a reasonable minimum. However, 
as an alternative to the optional question system, I suggest that less 
than all of these Class B subjects be covered each year, but that appli- 
cants be properly warned that any of them may be asked. I am will- 
ing to be convinced that optional questions provide an answer to 
some of these problems, but I am a little bit skeptical. One of my 
objections is the difficulty of attaining uniformity in grading standards. 
It seems to me that we are liable to be giving one bar examination 
to one man and another bar examination to another man. How are 
you going to compare applicant Jones’ answer to a labor law question 
with applicant Smith’s answer to a sales question? Maybe it isn’t 
necessary to do that, but you are giving them different examinations 
otherwise. 


Other possible objections to optional questions are that applicants 
must use precious time deciding which questions to answer and, if the 
questions are labeled, part of the value of the examination is lost. 


Another thing is this: We experimented this last year in Oregon 
with optional questions on administrative law and federal taxation, 
as a concession to an outcry by a certain group of applicants, and we 
were surprised to find out that out of one hundred and thirty-seven 
applicants, only thirteen elected to answer the administrative law 
question and only three the question on federal taxation, and I assure 
you that the questions in those fields were not deliberately, at least, 
made more difficult than the questions to which they were the alter- 
natives, one on bills and notes and one on contracts. Perhaps someone 
can tell me what this signifies. I shall not presume to guess. 


Oregon does not conduct a memory quiz. We intend not to dis- 
criminate against any law school. We recognize that the curricula 
of law schools must to a certain extent be influenced by bar exami- 
nations, but we are not yet prepared to say that perhaps twenty sub- 
jects are not legitimate fields of inquiry and legitimate require- 
ments with which a law student should have a minimum familiarity. 

Moperator McCuain: Thank you, Mr. Gilley. Our next speaker, 
who is in the “clean-up position,” prepared the material on this subject 
for the national Survey Report, and some of you perhaps read his very 
interesting article in the February 1948 issue of the American Bar 
Association Journal. Professor George Neff Stevens of Western Re- 
serve University, Cleveland, brings a slightly different point of view 
on this subject. Professor Stevens. 
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Remarks of George Neff Stevens 


This problem of bar examination subjects is not an easy one. In 
the few minutes at my disposal I would like to outline some of the 
factors which I feel should be taken into consideration by those re- 
sponsible for selection of bar examination subjects. 

The first and by far most important question is simply this: What 
is the purpose, the objective, of the bar examination? 

Is it to test the applicant’s store of knowledge, his information, 
his ability to memorize detail, or 

Is it to test the applicant’s ability to see issues, to analyze, to 
think logically and to express himself convincingly? 

The way in which this point is resolved will have a very decided 
influence on the solution of all that follows. 

The second problem should be: How can this purpose, this ob- 
jective, be attained? 

Some examiners feel that the applicant should be prepared to 
answer questions on any field of law. Others feel that this is asking 
too much, and that the applicant should be told to concentrate, for 
purposes of the bar examination, on a selected list of subjects. 

In making a determination on this second point, these factors 
certainly ought to be considered: 

1. Is it physically possible for anyone to know all the law today? 

2. Is it desirable that the applicant memorize rules of law? 

3. Is it familiarity with rules of law, or the ability to see issues 
and find the law that makes a good lawyer? or, 

4. Is it the happy combination of information and “know how” 
that counts? 

If the determination is that the examination should cover the en- 
tire field of law, then I feel that no specific list of subjects should be 
prepared. The only fair warning is to tell the applicant, as does 
Georgia, that he will be examined on law and equity, substantive and 
adjective. 

If the determination is that the examination should cover less than 
all the law, then the problem arises—what part of it? According to 
the Survey, most states fall in this group. What factors should be 
‘taken into consideration in preparing this list of specific subjects? 

1. Reconsider the purpose, the objective, of the examination. 

2. Whether it be informational, or for the purpose of testing rea- 
soning ability, how many subjects should be covered? 

In answering this second question, serious consideration should be 
given to the effect the decision may have on law school programs. The 
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average law student takes, in the average law school, approximately 
twenty to twenty-five subjects. A list of bar examination subjects cov- 
ering eighteen or more subjects tends to restrict electives and thus 
hamper the law schools in their efforts to devise more efficient teaching 
methods and to develop new courses in expanding areas of the law. 


On the other hand, I think we should not overlook the possibility 
that mediocre and weak law schools might “let down” if too few sub- 
jects are listed, unless an excellent system of yearly inspections is in- 
stituted. 

A second consideration in picking a limited group of subjects 
should be to choose those which are fundamental, as distinguished 
from those which, while important, are based upon, or are refinements 
of, fundamental subjects. 

It was with this thought in mind that I wrote my article on Bar 
Examination Subjects which was published in the A.B.A. Journal of 
February 1948. 


It occurred to me that if there was a list of subjects upon which all, 
or a high percentage, of the states examined, that these might well be 
considered fundamental. I think the study showed that there was such 
a group, and the Survey tends to confirm my belief. I doubt whether 
any of you would be willing to omit Contracts, Criminal Law, Real 
Property, Evidence, Pleading, Torts, Constitutional Law, Corpora- 
tions, Equity, Agency, Negotiable Instruments, Personal Property and 
Wills, from your bar examination. 

The next problem is: How many subjects, and which ones, over and 
above the fundamentals, should be selected? This is the difficult part 
of the job. Again, the factors that must be considered are what are 
you trying to do?; what will be the effect of what you do on legal edu- 
cation?; is that the effect which you want to produce?; is it for the best 
interests of legal education? Here the problem is selection—old and 
important subjects, such as domestic relations and mortgages, as 
against new and equally or even more important subjects, such as ad- 
ministrative law and taxation. A lawyer should know a little bit about 
each of them, and have the ability to dig into and learn all he needs to 
know about any of them. That is admitted. The problem is: How 
much and how many for the bar examination? 


Finally, my work in this field of bar examination subjects during 
the last few years has made me very conscious of another need. Listing 
subjects, alone, will not solve the problems of the bar examiner, the 
law schools, or the applicants. The content of each subject listed must 
be defined in detail, and this information should be just as available 
as the lists of subjects. 
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Let me illustrate. A state might list seven subjects—Contracts, 
Torts, Pleading, Practice, Crimes, Constitutional Law and Administra- 
tive Law. While I am certain from my study of subject listings that 
this is not true in any state today, actually an examination on this 
group of subjects could very easily cover practically the entire field 
of law and equity. Reduction of the number of subjects listed will not 
alone give the law schools the freedom that they feel they must have, 
nor will it solve the problem of the applicant as to what and how much 
he has to know. Reduction alone might even be dangerously mislead- 
ing to law students who, and without fault, misconstrue the content 
of the subjects listed. 

So far as I know, no state has officially construed the contents of 
its listed subjects. In Ohio, at the request of our bar examiners, the 
League of Ohio Law Schools prepared an outline of the material 
covered in the law schools, regardless of course name, under each sub- 
ject listed. While this outline is not official, it has been approved and 
we have been instructed to distribute it to all law students. I think 
it is an important step in the right direction. 

It seems to me that it would be very beneficial if a similar study 
were made in each state where specific subjects are listed for coverage 
on the bar examination. 

My own conclusions are these. The purpose of the bar examina- 
tion should be to find out whether the applicant has the ability to 
analyze and to reason in a lawyerlike manner when faced with a fac- 
tual situation given to him as he will get it in the practice of law. He 
ought to have a lot of legal information, but the really important con- 
sideration should be: Does he see issues and does he show an ability 


_to apply his knowledge of law to a novel fact situation? 


I feel that the bar examination should be limited to a group of ten 
or eleven fundamental subjects. I think the content of these subjects 
should be carefully defined, stressing fundamental and not refined 
points. There should be no question that a well-drawn, carefully- 
graded examination based on such subjects should indicate which ap- 
plicants are ready to undertake the responsibilities of the lawyer. This 
objective might well be achieved through the medium of the Standard 
Bar Examination. 

I admit that my approach is colored by my feeling that such a pro- 
gram would permit good law schools to do an even better job of legal 
education. 

To prevent a possible “let down” in the mediocre or poor law 
school, I suggest periodic inspections by both local and national agen- 
cies. Failure to meet minimum requirements of such agencies, either 
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local or national, should be grounds for denying to the graduates of 
such school the privilege of trying the bar examination. 


We owe a duty to the public to protect it from poorly trained law- 
yers. I feel that this duty is paramount to the claimed right of anyone 
with the urge to be a lawyer. 


Diploma Privilege 


Left to Right: Ottver S. RunpELL, Russett N. Suttivan, Bernarp C. 
Gavit, H. P. OsBorne, LAURENCE W. DEMutTH and Joun M. ALLISON 


CHAIRMAN OsBorRNE: I shall ask Laurence W. DeMuth to come 
forward with the members of his panel on, “Should graduates of ac- 
credited law schools be admitted to practice without passing a bar 
examination—diploma privilege?” Mr. DeMuth has in the past been 
an Adviser of the Section of Legal Education and is now on the law 
faculty of the University of Colorado. Mr. DeMuth. 


Moperator DEMutH: Thank you, Mr. Osborne. Most of you will 
remember that when the American Bar Association first undertook 
to indicate standards for legal education in this country, and when it 
first undertook to cooperate with The National Conference of Bar 
Examiners, one of the problems dismissed with the wave of the hand 
was the problem of how we would test young lawyers for admission to 
the bar. I have frequently wondered why the decision was as it was, 
that the practicing members of the bar would administer what is now 
so familiarly known as the bar examination to candidates for admis- 
sion, when the real purpose of our venture into this field from the 
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standpoint of the American Bar Association was to set the standards 
of legal education so we could be assured that the law schools of this 
country were turning out men who were capable of being admitted to 
the bar. 

I have had interesting correspondence with the deans of various 
law schools in the states where the privilege was granted to graduates 
of those states to be admitted to the bar without examination. I 
think I have seen this problem perhaps more vividly from the stand- 
point of the young lawyer than I have from the standpoint of the Bar 
Association. 

I am not taking a stand, because frankly I am undecided in my 
own mind as to whether or not the diploma privilege is a proper pro- 
cedure. I would merely like to build a background for this panel by 
saying that since the beginning of the Bar Association’s interest in 
legal education, we have taken the position that the diploma privilege 
is not desirable. It really is a pleasure to me this morning to be able 
to present to you this panel, the members of which will discuss that 
problem, I think perhaps for the first time it has ever been discussed 
in our open meeting. The problem is whether or not graduates of ap- 
proved and accredited law schools should be admitted to practice 
without being required to pass a bar examination. 

The panel is impressive, and the first gentleman on it is Mr. John 
M. Allison of Florida, with his background a struggle with this prob- 
lem for many years, as a member of the Florida Board of Law Exami- 
ners. Mr. Allison. 


Remarks of John M. Allison 


When first notified I was to participate in the panel discussion on 
this subject, beguiled by the bliss of ignorance, I was confident the 
answer to the question posed would be quick and simple. However, 
the more consideration and investigation I made, and the more I as- 
sembled comments and criticisms from law school teachers, practicing 
lawyers and others interested, the more I was forced to the conclusion 
that an average lawyer like myself must follow the precedent of Amos 
and Andy and answer the question “Yes, and again, No.” 

As an average practicing lawyer, I am unwilling to recommend a 

‘definite answer to the above question, except one limited to my own 
knowledge, observation and experience. It is my thought that this short 
paper might provoke some thought, and have some value, if it as- 
sembled the criticisms and pros and cons on the above question, as 
the same have developed in Florida, one of the states still continuing 
the diploma privilege. Consequently, I have gathered these in con- 
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densed form, and give them to you herewith for your consideration and 





discussion: 


10. 


11. 


12. 





FOR THE DIPLOMA PRIVILEGE 


Bar examinations tend to eliminate selective courses in law 
school. 


Bar examinations hamper law school faculties who necessarily 
point their students to the bar examination. 


Bar examination in two or three days, with some 30 to 60 
questions purporting to cover the whole field of law, is in- 
adequate test of the background of knowledge of the student. 


Some bar examiners and states are accused of having numeri- 
cal quotas for admission. 


Bar examinations might tend to make law schools merely 
glorified vocational training schools. 


The method of selection of bar examiners by gubernatorial 
or similar appointment involves the personal element to the 
point that an entirely impartial, comprehensive examination 
may not be possible. 


State law school students of limited financial means are put 
to additional expense and delay in taking bar examinations. 


Elimination of diploma privilege would add considerable 
volume of work to a non-compensated board of law exami- 
ners, thus adding considerable expense to the state for staff- 
ing and equipping such a board. 


Assuming the desirability of a non-compensated board of 
law examiners, composed of men outstanding in the practice 
of law, the burden of preparing and giving adequate and fair 
examinations is too burdensome for average lawyer to accept. 


Bar examinations have not always been and are not now al- 
ways on a scientific basis. Old bar examinations given by 
courts were only too frequently a matter of personal friend- 
ship, or a gift. 

Diploma privilege is negligible factor in inducing attendance 
at beneficiary law schools, since economic factors are con- 
trolling more than the necessity of taking a bar examination. 


Bar examinations are of little value to law schools in com- 
paring the training and qualifications of students with product 
of other law schools. Most graduates of state law schools 
remain within the state. The only benefit from comparison 
would be to the great national law schools. 


238 








AGAINST THE DIPLOMA PRIVILEGE | 


1. Bar examination is no material obstacle to graduate of ap- 
proved law school since his study qualifies him for examina- 
tion. 


2. Bar examination obligates the law school faculty to prepare 
students adequately for the examination test. 


3. Bar examination inspires and compels the graduate to review 
and correlate his three years’ work. 


4. Diploma privilege has outlived original purpose to encourage 
attendance at law schools within the state. 


5. Only eight states retain diploma privilege: Arkansas, Ala- 
bama, Florida, Mississippi, South Carolina, South Dakota, 
West Virginia, Wisconsin. Arkansas abolishes it entirely in 
1952 and South Carolina abolishes it in July 1950. In states 
having segregation laws and no negro law schools, diploma 
privilege occasions problems not present where the privilege 
does not exist. 


6. Bar examination eliminates criticism against transferees from 
other law schools to diploma privilege law school for the last 
year of the course. 


7. Diploma privilege is unknown factor in practically all other 
professions. 


8. Bar examination by an agency comprised largely of practi- 
tioners, independent of the source of instruction, is valuable 
test of the students’ preparedness. 


9. Successful passage of a bar examination entitles the candidate 
immediately to begin practice in competition with experienced 
lawyers. Law schools generally do not teach practice ex- 
tensively and the diploma privilege does not afford any guide 
as to the immediate ability of the new lawyer. 


10. Law schools do not give diplomas restricted “Good only in 
the state of —................... ” No one knows where the graduate 
of a given law school may immediately or eventually locate. - 
Hence, bar examination is a necessary process in the state 

‘ where applicant is admitted to practice. 


It would be an easy out to leave this subject dangling in the air 
after stating the above pros and cons. However, I am impelled to the 
conclusion that there can, and should be, certain definite suggestions 
made for discussion. Accordingly, I have reached certain conclusions 
and suggestions and respectfully submit them to you herewith: 
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SUGGESTIONS 


1. Closer relationship between law schools, bar associations and 
the court governing the admissions to practice. 

2. More avaliable courses in local law, pleading and practice, 
to be set up or approved by the court of admission, which 
would enable students intending to practice in the state to 
take such special preparation for the examination, and in- 
cidentally, earn some college credits therefrom. 

3. A system of pre-law school registration, and a check at the 
end of first year law work for the benefit of the court of 
admission. 

4. In any and every event a thorough character check should be 
made on all applicants before admission. 

5. Diploma privilege should not be abolished until workable 
plan is devised to correct criticisms directed against the 
privilege. 

6. A standard bar examination, and definite plan to provide 
preparation and test of local law and practice by state agency 
on admissions. 

Of course, all of the above thoughts are based upon an interpreta- 
tion of the question as applying the diploma privilege in each state in- 
dividually, regulated by each state. I have not considered the problem 
on a national basis for a general diploma privilege extending to grad- 
uates of law schools accredited by approved agencies. It is my very 
definite conviction that the best solution to the entire problem is the 
adoption, nation-wide, of a standard bar examination, supplemented 
within the state, at its option, by additional tests on local law and 
practice. It is my firm belief that after the initial trial period incident 
to the adoption of such a plan, it would remove the great majority of 
objections and criticisms. 

Moperator DeMutH: Well, John Allison, I think you have posed 
this question for us beautifully. It is a serious problem which the 
talents of this panel here are now focused upon. The next person to 
discuss it is Bernard Gavit, the Dean of the Indiana University School 
- of Law. Bernard Gavit is a former President of the Association of 
American Law Schools and a long-devoted servant to the cause of 
legal education. Dean Gavit. 


Remarks of Bernard C. Gavit 


Larry forgot, I think, to mention the most important fact which 
will probably explain my final prejudice in favor of the bar examina- 
tions—the fact that I was a bar examiner for eight years. 
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I am not impressed with some of the arguments usually asserted 
as condemning the diploma privilege. As I understand it, it is thought 
by some that the licensing of an attorney is a state function which 
cannot properly be delegated to the law schools. However, I see no 
difficulty, legal or otherwise, in the Supreme Court or the legislature 
of a state providing that graduation from law school qualifies the 
graduate for admission to the bar without examination. If the state 
may delegate to a Board of Law Examiners the power to determine 
the eligibility of applicants for admission to the bar I see no difficulty 
in delegating that same authority to a law school faculty. 


It is also commonly asserted that the bar examining technique is 
a necessary check on the work of the various law schools and in parti- 
cular on those which are unapproved. Implicit in this argument is the 
assertion that the active practitioner possesses the only valid judgment 
as to what the accomplishments of a law school graduate should be. 
Nevertheless, it seems very clear that a state which admits to its bar 
examinations the graduates of unapproved schools, but also insists that 
those applicants should meet standards beyond those approved by its 
sanction of legal education in unapproved schools, finds itself in a very 
inconsistent and a quite unconscionable situation. Why those states 
should not do directly what they seek to accomplish indirectly is diffi- 
cult of understanding and explanation. I would think the conclusion 
obvious that it is essentially unfair to approve unapproved schools 
and to approve approved schools and in the same breath disapprove 
them. 

The solution of the problem, so long as lawyer training is to be 
done in the law schools, is to establish a fair standard of operation for 
them and to control directly a program which will meet the admission 
standards of a given state. Law school graduates, eligible to take a 
given state bar examination, should have assurance that the bar ex- 
amining program and their approved law school preparation for it 
are not in conflict with each other. 


In many jurisdictions the problem is local because most of the 
applicants for admission to the bar come from law schools located 
within the state. It is unfortunate and inexcusable if law school 
faculties and the bar examining authorities operate in conflict with 
each other. The rules for admission should not sanction a preparation 
which almost certainly will be found to be insufficient. 

It most certainly is true that bar examiners and law school facul- 
ties will enjoy some differences of opinion as to what law school train- 
ing should include and what it should achieve. There is every reason 
to believe that if the two groups sit down in conference together they 
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can reach a satisfactory agreement. I speak from experience. The 
law schools in Indiana have enjoyed the most complete cooperation 
with the Indiana Board. We have had no difficulty in reaching a 
common agreement. 


If in a given state one or more of the law schools is doing an in- 
adequate job, the sensible thing to do is to work with those responsible 
rather than simply to condemn the product. He is only an innocent 
bystander. In any state where any substantial number of applicants 
fail, the ultimate fault lies with the bar examiners, the law schools and 
those responsible for the standards for admission. I understand it to 
be true that Rome was not built in a day; but it must also be true that 
some place along the line the work was begun. In fairness to every- 
one concerned the schools which are unnecessary and inadequate 
should be eliminated. Those capable of properly performing their 
functions can meet any standard which is agreed upon. I know some- 
thing of the difficulties involved—but one thing is certain: it is silly 
to assume that the problem will solve itself. If and when the state 
boards develop the conviction that they cannot approve legal education 
which is inadequate and also disapprove its product—nor can they in 
fairness to all concerned insist on standards which depart radically 
from what is regarded as good legal education—the way is open to a 
fair solution of the problem. They are in a position to improve law 
school performance as no other agency can accomplish that result. Un- 
til that happens it may be a sound conclusion that the diploma privilege 
is not an unacceptable device. If one must choose between even a 
mediocre law school diploma and an antiquated bar examination, he 
can defend the diploma privilege with some good sense. 


Personally, I have considerable sympathy for those who believe 
in the diploma privilege as a means of avoiding an antiquated and un- 
conscionable system of bar examinations. Nevertheless, I am com- 
mitted to the view that, if properly administered, the bar examination 
is a very desirable requirement. It constitutes a valid compromise 
between what extremists in the practice and legal educators may think 
is desirable. It can properly insist on a limited amount of additional 
preparation. When given on a proper plane it constitutes a very ex- 
cellent comprehensive examination. Thus it adds two or three months 
to the law school training program. The necessary review is a real 
benefit to the law school and the student himself. Inevitably it will 
happen that some students who succeed in graduating from law school 
by passing course examinations will fail a bar examination and indeed 
may never be admitted. The comprehensive examination tests abili- 
ties which course examinations do not, and were it not for the bar 
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examinations the schools should themselves adopt a program of com- 
prehensive examinations. A good bar examination saves at least two 
months of law school time. Indeed I so much believe in a fair bar 
examination program that personally I hope some day we shall not 
graduate students from law school until they have passed the bar 
examination, because it should be an integral part of their education. 


Moperator DeEMutH: Thank you, Dean Gavit, for a most in- 
teresting presentation of one side of this problem. I have not had an 
opportunity to talk to the next member of the panel, but I have a 
hunch he will have a contrary view, particularly in view of the fact 
that he comes from a state where the diploma privilege is in operation 
and has been since time without end. The next speaker is a quiet 
fellow loved by everybody in the State of Wisconsin who is a member 
of the bar, a man who struggled along as many of us have for years, 
as just a teacher of law, but several years ago was elevated to the 
deanship of the School of Law at the University of Wisconsin—Dean 
Oliver S. Rundell. 


Remarks of Oliver S. Rundell 


The short time at my disposal will, I hope, excuse a degree of 
dogmatism I do not really feel. 


The first bit of dogma I wish to proclaim is that one should not be 
dogmatic about the desirability of admitting law school graduates to 
the practice of law without further examination. To say, as I think 
it is intended to be said in the American Bar Association rule on the 
subject, that they should never be so admitted is wrong. To say that 
they should always be so admitted would be also wrong and would be 
a mistake even though the statement was confined to the graduates 
of accredited law schools. Standards of legal education vary through- 
out the country too much to enable a general rule applicable to the 
country as a whole to be presently laid down. Until a much greater 
degree of uniformity is achieved than we now have it would be wise 
to refrain from attempting to state or lay down a rule of country- 
wide application. 

We can, however, lay down the general rule that unless some bet- 

‘ter device for testing professional capacity is available, bar examina- 
tions must be used for that purpose. There is inherent in them, how- 
ever, the defect that they are more effective in testing verbal memory 
than they are in discovering power of accomplishment. No one would 
very seriously suggest that all lawyers should be periodically sub- 
jected to bar examinations to test their qualifications to continue to 
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practice their profession. Partly this may be due to the fact that every- 
one knows that the bar would not permit it to be done. Partly how- 
ever, and more defensibly, it results from the recognition that the 
best possible evidence of the capacity of a professional man is to be 
found in the record he has made. We can best judge his capacity, not 
by asking him what he knows, but by asking others what he has done. 

In the case of the applicant for initial admission to the bar, how- 
ever, there can be no such thing as a record of past professional accom- 
plishment. Some other means of determining professional capacity 
must be found. Let us suppose that one possible means is a law school 
record, another a bar examination. I think that the record produced 
by a student in a properly conducted law school program is more ef- 
fective for the purpose of determining his professional capacity than a 
properly conducted bar examination could be. School tests are based 
upon accomplishment to a greater extent than bar examinations can 
be. Students in school are set tasks to perform and problems to solve 
under prescribed conditions. They are graded in competition with 
their fellow students who have been assigned the same or like tasks 
or problems under the same conditions. Their grades reflect their 
relative success in performing their assignment. 

A bar examination is framed without any specific relationship 
to the particular educational background of the individuals who take 
it. It must be comprehensive in character and must call largely for 
information respecting things every one is supposed to know. It 
necessarily emphasizes memory at the expense of reasoning and this 
is true no matter how conscious an effort is made to avoid such an 
emphasis. 

In consequence those who set out to prepare themselves for bar 
examinations try to store their memory with the largest possible sup- 
ply of legal rules. If there are many candidates who expect to take 
a particular examination, cram courses grow up to meet their needs. 
Such courses have the limited objective of preparing their students to 
pass a specific examination. However well they succeed in accom- 
plishing this objective it seems clear that they fall far short of giving 
ideal legal training. If they did give such training there would be little 
excuse for their existence for they would only be doing what the law 
schools ought to be doing. 

It may be said with some truth, however, that it is a good thing 
for law schools to have their work checked by an independent body. 
It is, I think, clear enough that the fact that the students in a law 
school must face a bar examination is a spur to greater effort on the 
part of both students and faculty. But the drive is in the direction 
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of rote learning and teaching. And with it and as a part of it is the ten- 
dency of both students and school administrators to appraise courses 
in the light of how they will contribute to bar examination success. 
The effect of a prospective bar examination on a law school’s teaching 
and its program is, on the whole, more harmful than beneficial. 


But it may be and sometimes is argued that a purpose and an 
effect of a bar examination requirement is to keep down the number 
of admissions to the bar. 


The keeping down of the numbers admitted to the bar is not a 
legitimate purpose of a bar examination. The only proper purpose of 
such an examination is the protection of the public against the rendi- 
tion of legal service by persons inadequately trained to give it. It is 
no part of the function of a bar examination to keep down the number 
of those admitted to the bar in the interest of those who have already 
been admitted. The growing tendency, I fear, of those who have al- 
ready entered a profession or engaged in a particular occupation to 
seek, in the protection of their own economic status, to impose barriers 
to the admission of others is inconsistent with democratic traditions 
and will ultimately prove harmful to those who follow it. Bar exami- 
nations must not be permitted to be used to further professional self- 
interest. 

Even if keeping numbers down were a legitimate objective of bar 
examinations, experience seems to indicate that they are not and can 
not be effective to keep out of the bar the graduates of first class law 
schools. This is not because all the graduates of such schools can al- 
ways pass any bar examination. It is because they have so much at 
stake that they will not accept a single failure or even more than one 
but will continue to try so long as they are permitted to do so, and it 
hardly seems sporting to deny them repeated chances. It is very sel- 
dom, I think, that the graduate of a first class law school fails ultimately 
to pass a bar examination if he must pass it in order to be admitted 
to the bar. But many graduates of such schools fail at least once and 
a goodly number fail several times. If permitted to do so they, of 
course, keep on trying until they succeed in passing. But between their 
initial failure and their ultimate success their position is hardly an 
enviable one. They are through with their professional training but 
they are unable to practice their profession. In many cases they hang 
rather furtively around the fringes of that profession while engaged 
in memorizing statutes, devouring law quizzers and attending cram 
schools. Their net gain in professional competency is, if anything, but 
little and they are losing greatly in self-esteem and suffering much 
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in their personal pride. They have lost the chance to begin their pro- 
fessional work at the time when they were psychologically best pre- 
pared to begin it, which is immediately after they have finished their 
professional training. Never again will they begin it with the same 
zest with which they would have begun it then. Many of them will 
suffer through the whole of their career from the effects of the frus- 
tration they have had to face. 

What I have said makes it clear, I hope, that bar examinations 
are, as applied to the graduates of first class law schools, an evil. This 
is true, I think, whether the schools are public or private in character. 
Though some differentiation may be made between public schools and 
private schools on the ground that public schools are, and private 
schools are not, subject to public control and supervision, I think that 
there is sufficiently adequate protection of the public through the 
exercise of the right of inspection to warrant the making of my state- 
ment with respect to all first class law schools, whether public or pri- 
vate. Why then should I not be willing to say that the graduates 
of all accredited schools should be admitted to practice upon the basis 
of their diploma in at least the state where the school is located? 

The reason is of the kind we call practical which means, I take it, 
that we are attempting in advance to excuse some element of unsound- 
ness in it. Such a reason is probably better presented by illustration 
than by argument. Let me illustrate then. We have in my state two 
law schools and two only. One is a public school, the other a private 
school. Both schools are approved by the American Bar Association. 
The graduates of both schools are admitted to the bar on the basis of 
their diplomas. This practice has worked well and has, I think, been 
conducive to the maintenance of high standards of professional train- 
ing and accomplishment. Let us suppose, however, the existence in 
the state of a third school which exists through accepting those who 
would not be accepted at the other two and whose standards are too 
low to enable it to secure the approval of a proper rating body. Let 
us suppose further that the school has many students and many alum- 
ni and that many of the alumni are men of distinction and influence. 
It is easy to conceive of the possibility of a situation arising in which 
the diploma privilege will be granted to all three schools or denied to 
all three. The problem would then arise for those who are genuinely 
interested in the social problem of protecting the people of the state 
from inadequate legal service as to which of two evils should be chosen. 
That would be to them a practical problem. 

I have phrased my illustration in hypothetical terms. But this 
problem illustrated is not hypothetical. It is very real indeed. It is so 
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real that I should not like to say today that the answer to the question 
we are considering should be given in the affirmative. Nor do I think 
the American Bar Association should now give an affirmative answer 
to it any more than they should have given, nearly thirty years ago, 
a negative answer to the question as to whether the graduates of any 
law school anywhere should be admitted to the bar without passing a 
bar examination. 


Moperator DeMutH: Thank you, Dean Rundell. The closing 
part of this formal discussion will be presented by a “little fellow” 
from the University of Illinois. I don’t know why we have so many 
short men on this program. Russell Sullivan, Professor of Law at 
the University of Illinois, has served the American Bar Association as 
Adviser to the Section of Legal Education, and I know that he has had 
considerable practical experience with this very problem in various 
geographical sections of the country. I am sure that what he has to 
say will be based upon sound, practical experience. Professor Sullivan. 


Remarks of Russell N. Sullivan 


It may be that, in an ideal situation where all law schools are of 
uniformly high calibre, it might not be necessary to have a bar exami- 
nation in any state. One of the difficulties faced with the diploma 
privilege, however, is the fact that in the State of Wisconsin, for 
example, the graduates of the local law schools may be admitted upon 
diploma, but those of the first rank law schools in other parts of the 
country must face a bar examination. However, aside from these dif- 
ficulties, as a law teacher I believe that the bar examination has defi- 
nite values which are important and worth preserving. 


First, the bar examination has educational value to the applicant. 
Second, it requires the bar to share with the law schools the responsi- 
bility for admission to practice. Third, it affords a check on the work 
the law schools are doing. 


First, the bar examination has educational value. The average 
law student prepares carefully each course which he studies in law 
school and then passes a more or less difficult examination at the end 
of that course. It is exceedingly difficult to induce a student to cor- 
relate the work in the several courses. Even when this is consciously 
an objective of the instructor the transfer between courses is at best 
minimal. Students tend to feel that they have “finished” torts and con- 
tracts at the end of the first year and they do not recognize that labor 
law, for example, is to a large extent a specialized course in torts and 
eontracts in which the common law rules are modified by statutes. In 
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other words, our law school curricula are to a large extent divided into 
water tight compartments and the student does not, during his years in 
law school, learn to view legal questions as problems which may cut 
across various law school courses. Furthermore, at no time in his 
school years is he required to review the whole subject matter of his 
formal education. 

A few law schools have decided that this is a deficiency in the 
process of education and it should be remedied by the schools them- 
selves. To this end students are required to pass comprehensive 
examinations without regard to the particular law school course 
studied. Since the questions are not labeled and since some of them 
involve questions discussed in more than one of the traditional law 
school courses, the student secures the benefit of the review and cor- 
relation previously mentioned. But it should be emphasized that this 
occurs in only a few law schools and for the great majority the bar 
examination must serve this purpose. 


There is another aspect of the bar examination which has edu- 
cational value. In the school examinations the student is frequently 
able to anticipate the questions his instructors may ask and also guess 
the type of answer which is desired. In the bar examination he does 
not know who has asked the question and therefore the answer cannot 
be aimed at a particular individual. At any rate, he is examined by 
someone other than the person who taught him and he therefore must 
be prepared to reason beyond the materials covered in a particular law 
school course. 


One further thing needs to be mentioned. An occasional student 
will not prepare too carefully for law school examinations, for he may 
be able to secure a satisfactory grade without a great effort. The same 
student will recognize that the bar examination stands between him 
and the practice and he may therefore do his best work preparing for it. 


One factor which limits the benefit a student receives is the bar 
“cram course.” This subject merits more consideration than can be 
given here. However, a trade school cram course aimed narrowly 
at the bar examination fails to have the educational value it should 
have. A few schools are meeting this need with well organized re- 
view courses which do constitute a part of the educational process as 
well as prepare for the bar examination. 


Second, the bar should share with the schools the responsibility 
of determining the educational qualifications for admission to practice. 
Dean Fraser of the University of Minnesota Law School made a study 
some years ago which indicated that the bar examination was really 
no barrier to admission to practice and that almost everyone who 
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qualified for the examination would eventually pass. One could 
argue from this that the law school standards should be raised and 
that any student who graduated from an approved law school should 
be admitted without examination. This, of course, would give the 
school the sole responsibility for determining the educational qualifica- 
tions of the applicant for admission to the bar. 


I favor raising the standards of legal education and also requiring 
graduation from a standard law school as a condition of admission to 
the bar examination, but it seems that the bar through that examina- 
tion ought to determine that the applicant has the minimum qualifica- 
tions for the practice of law. I do not believe that the bar examination 
can be made the substitute for a good legal education but it does fur- 
nish one further test of the applicant’s training. 


Third, the bar examination provides a check on the work of the 
law schools. It may be that the effectiveness of the work of the law 
school cannot be accurately measured by the percentage of success of 
its graduates in the bar examination. If, however, a standard school 
has a consistently poor record on the examination, there is either 
something wrong with the school or with the examination. 


This argument is admittedly two-sided. It is said that experimen- 
tation in the methods of legal education is retarded by the courses 
which are prescribed by law examiners and that curricula are not 
adopted to prepare for practice but rather to prepare the student for 
the bar examination. Professor Stevens’ illuminating article in the 
American Bar Association Journal presents that problem very well. 
Some changes may need to be made in subjects, but this would be in- 
sufficient reason for eliminating the examination. 


The experience of states which release bar examination statistics 
indicates a striking similarity between the reputation of the schools 
and the success of their students in the examination. I do not know 
but I am confident that the University of Chicago Law School whose 
program reflects a willingness to attempt new methods and different 
course organization maintains an excellent bar examination record. 


The fact that their graduates must clear the additional hurdle 
leads many schools to adopt higher standards of scholarship and stricter 
policies on exclusion of poor students. It therefore contributes to 
higher standards of preparation for practice. If the bar examination 
is to continue this function, it will need to change as the practice 
changes. 

One further problem remains: many persons are upset by the 
fact that occasionally one of the better students from one of the so- 
called better schools fails the bar examination and his entering into 
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the practice is delayed for six months or more. They point out that 
this just does not happen to medical school graduates. Although this 
situation with reference to a law graduate is unfortunate, it seems to 
me that the bar examination should be sufficiently comprehensive 
and difficult so that even a good student may fail unless he prepares 
carefully for the examination and is able to do his best during the 
examination period. 


Moperator DeMutH: I thought that the title of Moderator 
meant that I was to referee a little argument here, but your Chairman 
advises that because of the length of the program scheduled we must 
forego any discussion until the formal program is completed. I am 
sure you share with me the feeling that the persons who arranged this 
program have certainly provided you with men who speak from ex- 
perience and with authority. I am sure that they have provoked 
many questions in your minds, which would have been raised and de- 
veloped in an open discussion. Is it fair to pass a young man in his 
law courses in a standard school for three or four years and then deny 
him the right to practice law on the basis of a written test of three or 
four days duration? Are we in a position yet to force all schools to 
enforce standards which would guarantee the fitness of their graduates 
to practice law? Is a law faculty with years of association with the 
student better able to evaluate his abilities than the bar examiners? 
Is the Standard or National Bar Examination the answer to the ques- 
tion, if properly implemented? Can ethical and moral considerations 
be given proper weight under a diploma privilege system? But Mr. 
Osborne is holding the stop-watch on me! I hope that what has been 
said has been of interest to you and that we shall a little later have a 
chance to talk this all over by way of argument. 


A Very Important Decision 


Application of Kaufman et al, No. 7528, Supreme Court of Idaho, 
May 16, 1949, 206 Pacific Second 528-539.—The application requested 
admission to the bar of Idaho on the basis of an act passed by the 
state Senate granting the diploma privilege and admission without 
bar examination to graduates of the University of Idaho Law School 
or of other A.B.A. approved law schools. The Idaho Supreme Court 
quoted many decisions in other states on this subject and held the act 
“an invasion of the judicial power and violative of the constitutional 
provisions establishing the separate branches of government and pro- 
hibiting the legislature from invading the judiciary.” 
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What Should Be Standard Rule for 
Admission of Foreign Attorneys? 





THomas H. Apams, H. P. Osporne, EuGENE GLENN 


(Editor’s Note: Time limitation made it impossible for Mr. Adams 
and Mr. Glenn to give their formal papers in full, but the papers are 
published here in their entirety and the reporter’s transcript has been 
edited accordingly.) 


CHAIRMAN OsBorRNE: This panel will discuss the subject, “What 
Should be the Standard Rule for Admission of Attorneys From Other 
States?” We are certainly grateful to Tap Gregory for taking time 
off to be with us today. He needs no introduction to any group of 
lawyers as he is a recent President of the American Bar Association 
and member of the Bar Examiners of Illinois. We are pleased to have 
him as our Moderator for this panel. Mr. Tappan Gregory. 

MoperaTor Grecory: Thank you, Mr. Osborne. I would like to 
introduce to you Mr. Thomas H. Adams of Michigan, educated in 
Michigan and at the Harvard Law School, a journalist as well as a 
practicing lawyer of vast experience. Mr. Adams. 
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Remarks of Thomas H. Adams 


The subject title of this panel discussion, “What should be the 
standard rule for admission of attorneys from other states?” seems 
to imply certain assumptions which I am not sure we should be willing 
to make without further consideration, namely: 

1. That there should be a single standard rule; and 

2. That the rules of a particular state for admission of an at- 
torney from another state should be different from the rules of that 
state governing original admission. (By “original admission” I mean 
the first time a prospective attorney is admitted to practice. The prob- 
lem we are here primarily concerned with is the admission of a per- 
son who has already been admitted in some other jurisdiction. This 
latter I will refer to as “secondary admission.” 


The requirements of the various states for original admission 
have no uniformity. Some states have very strict educational re- 
quirements—legal and pre-legal. Other states have relatively low 
educational requirements. Some states require that all applicants take 
an examination; others require no examination. Some have “favored 
law school” clauses exempting graduates from their own law schools 
from examination. On only one matter do all apparently agree: that 
the applicant must be of good moral character, and the testing of good 
moral character is perhaps more difficult in the case of original ad- 
mission than in the case of secondary admission. 


If by “standard rule” is meant a definite set of requirements on 
the basis of which all states will admit foreign attorneys, irrespective 
of their own requirements for original admission, it seems to me that 
a “standard rule” is out of the question in view of the great diversity 
in original admission requirements. Such a rule would of necessity, 
if geared to the highest original standard requirements, be impractical; 
if not so geared, it might result in the lowering of original admission 
requirements in many states. When and if the rules on original ad- 
mission become reasonably standard (and assuming substantially 
equally stringent enforcement of those rules by the various Boards 
of Bar Examiners), there will no longer be much need for concern as 
to the rules for secondary admission. 

The second assumption implied in the title is that the rule of a 
given state for admission of foreign attorneys—that is, secondary ad- 
mission—should be different from those for original admission. Is this 
sound? 

I think we can all agree that the purpose of any admission require- 
ments is to make sure that the applicant has a necessary minimum to 
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make it proper to turn him loose on the public as a practicing attor- 
ney. Certainly one who has been practicing in one jurisdiction and 
now wishes to be admitted to another jurisdiction should have at 
least those requirements as a minimum. Why, then, do we not test 
the applicant for secondary admission by the same tests that we im- 
pose upon the applicant for original admission? The answer to this, 
I think, lies in the nature of original admission requirements. Those 
requirements must be directed primarily to young men who have 
not had practical experience and must of necessity be rather formal 
and rigid. Thus, we find the American Bar Association expressing 
the opinion that the minimum requirements shall be, and the statutes 
of many of the states requiring, at least two years of college study and 
graduation from a law school complying with certain standards. In 
addition to this, a majority of the states require that the applicant 
pass an examination, which of necessity must be directed to the ap- 
plicant with law school training but without actual legal experience. 
When we are considering whether a man who has already practiced 
law for a substantial period in another jurisdiction should be ad- 
mitted, those tests do not adequately determine what we want to 
know. What we want to know in connection with such an applicant 
who has practiced for a substantial period is: Does the applicant at 
the time of his application have the knowledge and ability which we 
would expect of an original admittee in the jurisdiction in question 
after an equal number of years in practice? In this situation I think 
we can afford to usé “equivalents” for the formal pre-legal and legal 
training, and if we are not willing to rely upon the fact that he has 
practiced and upon the opinion of his fellow attorneys in the jurisdic- 
tion where he has practiced as a test of his legal ability, it seems to 
me that his examination should take a somewhat different form from 
the examination given to the applicant for original admission. For 
these reasons, I feel that there should be different rules governing the 
admission of foreign attorneys from those governing original admis- 
sion. What, then, should be the rules for such secondary admission? 


Most original admission requirements provide that the applicant 
shall 
(1) Be of good moral character; 
(2) Have certain education 
(a) General or pre-legal (sometimes satisfied by an 
age requirement), 


(b) Legal; 
(3) Submit to an examination. 
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It is suggested that the same matters should be covered by the 
rules for secondary admission, but that the method of satisfying the 
requirements be fitted to the fact that we are dealing with a mature 
person who has actually practiced law. 


That the examining authorities of the secondary jurisdiction 
should be satisfied as to the applicant’s character at the time of ap- 
plication, goes, I think, without saying. The fact that he was not 
found deficient in that respect at the time of original admission means 
little. At the time of original admission he had not been subjected 
to the tests and temptations which would really test his character. 
After an applicant has practiced for a substantial period, those with 
and against whom he has had legal matters are in a fairly good posi- 
tion to judge his character. 

How long should an applicant have practiced before he should 
no longer be tested by the same rules as an original applicant? The 
answer to this lies in two factors: (1) After how many years of 
practice may we properly say that, even though the applicant does 
not have the formal legal and pre-legal education required of an origi- 
nal applicant, his period of practice demonstrates that he has a sub- 
stantial equivalent? and (2) After how few years is it no longer 
fair to expect that a competent applicant would not be properly tested 
by an examination directed primarily to a law school graduate? I 
suggest six years of active and substantial practice, but not necessarily 
in one jurisdiction. 

As to education, compliance with requirements for original ad- 
mission should, of course, suffice. However, I submit that if the 
Examining Board is satisfied that the applicant at the time of his ap- 
plication is a person with an education substantially equivalent to 
that of a person who has met the formal requirements for an original 
applicant, such fact should be sufficient and in this respect the examin- 
ing Board should be vested with broad discretion. 

As to the examination, I submit that in the same way that gradua- 
tion from law school should not entitle one to original admission with- 
out examination, practice in another jurisdiction should not alone 
be sufficient evidence that the foreign attorney has sufficient learning 
in the law to enable him to practice properly as an attorney in the 
state to which he is applying. The examination should, however, be 
different from that given the original applicant. In one respect prac- 
tice in a foreign jurisdiction is clearly no substitute for practice in the 
new jurisdiction, namely, the procedural aspects of the law of the 
new jurisdiction. The applicant should therefore be examined upon 
the procedure of the new jurisdiction. Further, any attorney who 
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has practiced for six or more years probably has tended to con- 
centrate in certain fields of the law and will probably continue that 
concentration in the new jurisdiction. He should therefore he ex- 
amined more searchingly in fewer fields, the applicant to have the 
right to choose in what fields he is to be examined in addition to the 
field of procedure. Such an examination, together with the opinion 
of the attorneys with whom he has dealt, should form a proper basis 
for judging the foreign attorney’s qualifications. 


Moperator GreGcory: Thank you, Mr. Adams. Mr. Eugene 
Glenn gives evidence of greatness. His biographical sketch that he 
furnishes me is most interesting. It won’t take over twenty or thirty 
minutes to read it: “I am a member of the California Bar, a graduate 
of Stanford University Law School in 1924, a country practitioner in 
San Diego, a member of the Committee of Bar Examiners of the State 
Bar of California, and a member of the Executive Committee of The 
National Conference of Bar Examiners. I have never been accused 
of beating my wife and was kind to my mother during her lifetime.” 
Now that closes his representation. I take it that there is no particular 
point being made over the fact that he does not assert that he never 
did beat his wife, but merely that he was never charged with doing 
it. Mr. Glenn. 


Remarks of Eugene Glenn 


I am in complete agreement with Mr. Adams that there is prob- 
ably no need to discuss this subject from the point of view that there 
should be a single standard rule. In many states, there is no problem 
relative to the admission of out-of-state attorneys. What would be 
the normal flow of attorneys from one state to another in many regions 
will present no problem as, for example, the two 1948 admittees in 
Vermont and a similar number in New Hampshire. Why then should 
it be a problem in any jurisdiction for, in 1948, four states admitted 
no foreign attorneys; in 13 other states, the number admitted was 
five or less; and in 11 other states, the number was between five and 
ten. Louisiana has admitted only two since 1940. Michigan admitted 
19 last year, Missouri 6, New York 54, and California admitted the 
‘most with 95. No rule is more severely criticized by members of 
the profession than that which requires the examination of an out-of- 
state attorney for a license to practice in another jurisdiction. I am 
convinced that the criticism of this rule, or the favoring of the rule, 
as the case may be, is largely dependent upon where the individual 
concerned is sitting. I am equally convinced that if any fair-minded 
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individual will stand up so that he can get a better look at the whole 
problem, he will at least stop criticizing those states which require 
the passing of a reasonable examination as a condition to securing a 
license and might even see some merit in the rule. I would not 
seriously advocate the giving of an examination in those jurisdictions 
where the out-of-state attorney problem does not exist, and I concede 
there is room for difference of opinion as to when the problem is 
presented. Assuming that an appreciable number of attorneys are 
migrating to a given jurisdiction and that such jurisdiction imposes 
high standards for original admission, why should it not, in the in- 
terest of the bar and the public, impose a reasonable test to ascertain 
that newcomers to a practice elsewhere possess at least the minimum 
qualifications, not only as to character but as to knowledge of the law, 
which are required to be demonstrated by applicants for original ad- 
mission? 

I find myself in agreement with much Mr. Adams has said—per- 
haps too much in agreement to evoke that difference of opinion which 
is essential to a good panel. 

At the present time, 11 states require attorney applicants to take 
an examination and, in nine cases, this is the regular students’ bar 
examination. Two jurisdictions require a special attorneys’ examina- 
tion. Other states are in a position to require an examination under 
certain circumstances. 

As a practical matter, if the rules required an examination, most 
states would be forced to require the attorney to take the regular 
students’ examination because of the small numbers seeking admis- 
sion. The expense of a special attorneys’ examination would be pro- 
hibitive. The only alternative would be the giving of an oral examina- 
tion, and this is not desirable for reasons all too obvious. 

Conceding that an attorney should be examined, the ideal and 
proper mode is through the medium of a special attorneys’ examina- 
tion. Applicants should be required to prove they have actually and 
substantially engaged in the practice for a substantial period of time 
to be eligible to take the test. If they have met these requirements, 
then, frankly, it is a bit unfair to require them to pass the examination 
given students fresh out of law school. The attorneys’ examination 
should be pointed toward the more practical aspects of the law, ‘al- 
though the fundamental principles of the basic academic subjects 
should not be entirely overlooked. In particular, the examination 
should cover practice and procedure of the jurisdiction in question, 
as well as any special fields in which the law of such jurisdiction is 
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at variance with that in other jurisdictions generally, as, for example, 
community property. 

Admittedly, my position appears to be and is undoubtedly incon- 
sistent. Why should California require an examination and Missouri 
not? I do not purport to have the answer but, in a recent discussion 
with two eminent Missouri lawyers, two matters which might have 
some bearing on the question were mentioned. In the one instance, I 
was reliably informed that “Missouri has a simple society.” As a part 
of my reply, I made the statement substantially to the effect “How 
many lawyers move to Missouri on account of the climate?” 


It is up to each jurisdiction to determine whether the numbers 
applying present a problem and if, in the opinion of such jurisdiction, 
such is the case, then that jurisdiction should impose an examination 
testing the applicants’ legal knowledge. 

It is not enough to state that most men are specialists and are 
therefore well versed in a somewhat limited field which can be as 
well pursued in one place as another. Most men are not specialists 
and most specialists become such by reason of the accident, good or 
bad, of getting enough work in one field to become proficient therein. 
There is no assurance that the same accident will re-occur in a foreign 
state and the license, when issued, of necessity cannot be limited to 
any particular specialty. I therefore advocate that everyone should 
be given the same examination. 


Neither can the question be solved by a statement that the stan- 
dards in the jurisdiction from which the men come are high. If only 
the members in attendance here were going to move, then something 
could really be said for the reciprocity system of admission. Un- 
fortunately, with a few exceptions, the better members of the bar do 
not move, and no jurisdiction should be expected to take the misfits 
and the unsuccessful practitioners of another jurisdiction, no matter 
how high its basic standards. 

Another criticism often leveled at the requirements of an examina- 
tion of out-of-state attorneys is that it deters the jurisdictions imposing 
it from securing the services of outstanding law teachers who would 
otherwise be willing to come if they were automatically admitted. 
If this is a problem, which I very much doubt, a boost in the salary 
rates of the law schools in question to the level which they should be 
in any event will entirely overcome the deficiency. I don’t believe a 
professor has any more at stake in taking an examination than an 
ordinary practitioner and, if he cannot pass the examination which, of 
necessity, must be aimed at a somewhat average level, perhaps he had 
better stay at home. 
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I would advocate as an objective that, in every jurisdiction in 
which the influx of out-of-state attorneys is, or will be, a matter of 
concern to the bar and the public, such applicants be required to pass 
successfully the screening as to character mentioned by Mr. Adams and 
an examination which will demonstrate sufficient learning in the law, 
both general and as it may be peculiarly applicable in the jurisdiction 
in question—as a prerequisite to the granting of a secondary admis- 
sion. While discretion may and should be granted the examining 
committees in the determination of character, I am unalterably op- 
posed to vesting any such committees with the power of discretion 
to determine legal qualifications. 


Too much stress cannot be given to the character aspect of the 
problem of admission of out-of-state attorneys. I am amazed that 
any jurisdiction can purport to satisfactorily pass upon the character 
of such applicants without using the services of The National Confer- 
ence of Bar Examiners. The need for this service is totally unrelated 
to the number of applicants, or to the necessity or advisability of re- 
quiring an examination. I know this view is shared by all of the bar 
examiners and character committee members who have used the Con- 
ference investigative services. In California, we would be totally lost 
without the complete, exhaustive and accurate reports compiled by 
the Conference covering each of our out-of-state applicants. In my 
chats with Mr. Adams, I was amazed that Michigan left the investiga- 
tion up to the individual examiners. I trust that no offense will be 
taken by the members of the Michigan committee when I state that, 
in my humble opinion, they cannot make as thorough and exhaustive 
check on an applicant as can the National Conference, which, over the 
years, has built up techniques and procedures and, more important, a 
confidence that results in an investigation and report unequaled by 
any other reporting agency. Any jurisdiction not utilizing the serv- 
ices of the National Conference is taking an undue and unnecessary 
risk and, assuming that it has made no mistakes to date, is riding its 
luck too far to continue without this service in the future. Utilization 
of the facilities of the National Conference is an absolute “must” to 
the fulfillment of the obligation imposed upon the committees to pro- 
tect the bar and the public in their respective jurisdiction. 


Effective January 1, 1950, Oklahoma will not accept “the equiva- 
lent” of college education and will require sixty hours of resident 
college work before the applicant can register as a law school student. 
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